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Def endant Carl M Cee Fountain was convicted by a jury of
| ewd and | ascivious conduct with a child under 14 years of age
(Pen. Code, 8§ 288, subd. (a) -- count | [hereafter all section
references to an undesignated code are to the Penal Code]),
first degree burglary (88 459, 460 -- count I11), and
furni shing alcohol to a m nor (Bus. & Prof. Code, 8§ 25658a --
count I11). As to count I, the jury also found that defendant
engaged in substantial sexual conduct with the victim
(8 1203.066, subd. (a)(8)), that he befriended the victimfor
t he purpose violating section 288, and that he commtted the
section 288 violation in the course of conmtting a burglary
(8 667.61, subd. (d)(4)). In a trial by court, defendant
was found to have two prior convictions which constituted
strikes (88 667, subds. (b)-(i), 1170.12, subds. (a)-(e)), one
for battery with serious bodily injury (8 243, subd. (d)),
incurred in juvenile proceedings, and the other in adult court
for robbery (8§ 211).

Sentenced to state prison for 80 years to |ife, defendant
appeal s contending the trial court erred by (1) finding his
prior juvenile adjudication for violation of section 243,
subdi vision (d) was a strike; (2) admtting evidence of an
uncharged offense; (3) using his prior juvenile adjudication
as a strike denied himhis right to a jury trial and due

process; (4) inposing a termof 75 years to life on count I,



and (4) sentencing himunder both sections 667.61 and 667. W
find that only defendant’s first contention has nerit, and,
t herefore, we shall vacate the sentence and remand for further
pr oceedi ngs.
FACTS

In 1997, 13-year-old LeeAnn lived with her nother in an
apartnment next door to a bar where her nother worked. On
April 1, LeeAnn was upset after breaking up with her boyfriend
and went to the bar to talk with her nother. Her nother, who
was busy with custonmers, spoke with LeeAnn for a few nm nutes
and told her to go hone.

| nstead of going home, LeeAnn took a walk. As she
wal ked, a convertible, driven by defendant, drove up beside
her. Defendant told LeeAnn he thought she was soneone el se
and then asked her why she was crying. She told himthat she
had just broken up with her boyfriend. Defendant told her
that his name was “Carl,” that he was having problenms with his
girlfriend, that today was his 21st birthday, and that he
drank when he had problens. Defendant asked LeeAnn her age
and she told himshe was 13. He said she |ooked 17 or 18, but
she repeated that she was 13. Defendant told LeeAnn he needed
soneone to have a drink with and she got into the car with
hi m

Def endant drove to J&J Liquors where he purchased a half-
pi nt of vodka for her and a 40-ounce bottle of beer for

hi msel f. By questioning LeeAnn, defendant |earned she |ived



wi th her nother, and that no one was at her home. Defendant
asked if they could go to her home and she replied “‘Yes."”

At LeeAnn’s apartnment she drank the vodka and he drank
the beer. Although not sure, LeeAnn thought she “finished”
the bottle of vodka. Defendant asked if she wanted nore and
she said she didn’'t think so. Defendant told her, “‘Yeah, you
need anot her bottle.’” Defendant hel ped LeeAnn get off the
couch, she felt dizzy and had some trouble wal king. As they
again drove to J& Liquors, LeeAnn told defendant she was
“really feeling the effects of the vodka.” He told her “that
was good.”

Def endant purchased anot her bottle of vodka and returned
with LeeAnn to her apartnment. LeeAnn had difficulty unlocking
t he door and defendant had to assist her. Inside the
apartnment, LeeAnn told defendant she felt “[v]ery dizzy, very
sl eepy.” LeeAnn took one nore drink of vodka and the next
thing she recall ed was defendant hel ping her off the couch and
suggesting she would be nore confortable in the bedroom
Def endant gui ded LeeAnn into the bedroom where she “fell onto
t he bed.”

Def endant renoved her jeans and underwear. LeeAnn realized
she was too intoxicated to stop defendant and asked if he was
usi ng a condom because “I didn’t know this man and because |
couldn’t get himoff of ne.”

Whi | e defendant was with LeeAnn, Jacquel yn Rogers, a
cowor ker of LeeAnn’s nother and a nei ghbor, left the bar to go

home. Rogers saw defendant’s car, with which she was



unfam liar, in front of LeeAnn’s apartnment. Concerned, Rogers
tried to call LeeAnn but received no response. Rogers then
call ed LeeAnn’s nmother and told her of the vehicle. LeeAnn’'s
not her asked Dennis MIler, a friend in the bar, to “check on”
LeeAnn and gave him a key.

MIller entered LeeAnn’s apartnment and saw def endant, who

was nude, withdraw his penis from LeeAnn's vagina. Mller

excl ai med, “‘What the hell are you doing? ” and told defendant
that LeeAnn was “‘only a little girl, 13 years old.’”

Def endant said, “*She told ne she was 21.’” Defendant put on
his clothes and fl ed. Crystal B. testified that in

July 1993, when she was 14 years old and had known def endant
approxi mately two nonths, he drove to her honme for the purpose
of taking her to his nother’s house to work and spend the
ni ght. \When Crystal’s younger brother got into the car with
them defendant told himthere was not room enough because he
was pi cking up other people. Defendant left with Crystal and
drove to J& Liquors, which was previously Circus Liquors. He
asked Crystal if she wanted anything to drink and she replied,
‘“Okay.’” He bought a bottle of wine and then drove to a
| ocation across the street fromwhere Crystal’s cousin |ived.
Crystal, who was not an experienced drinker, drank about
one-half of the bottle of wine and becanme drowsy and | i ght-
headed. She told defendant she did not want any nore;
however, he told her to go ahead and drink it all and kept
trying to get her to keep drinking. Crystal |eaned back,

“drifted off” and awoke when defendant began pulling on her



clothes. He had his pants down and was saying, “‘Just give nme
five mnutes.”” Although Crystal did not want to have sex
with defendant, he forced her to engage in sexual intercourse.
Crystal reported the incident to her cousin and then to the
police. However, she and her nother deci ded going through a
trial would be too stressful, so they declined to pursue the
mat ter.

Def endant testified, admtting having been convicted of
robbery in 1994. Defendant claimed he hardly knew Crystal and
deni ed ever buying her liquor or having sexual intercourse
with her, |et al one raping her.

As to the incident with LeeAnn, defendant admitted he
st opped his car near her, but did so because he thought she
was soneone else. He did not drive off because she seened
depressed. She got into his car because she needed sonmeone to
talk with. LeeAnn told himshe drank and he drove to the
| i quor store where he purchased vodka for her and beer for
hi msel f. LeeAnn suggested they go to her honme and def endant
agreed, thinking they were going there to drink. Inside
LeeAnn’ s apartment they tal ked and drank. They | ater went
back to the |iquor store because LeeAnn insisted on having
nore al cohol

After buying nore vodka, they returned to LeeAnn’s
apartnment and again talked. LeeAnn told himshe wanted to
show him something in the bedroom so they entered and sat on
t he bed and tal ked. They began kissing and eventually had

sexual intercourse. Defendant denied intending to have sex



with LeeAnn either when he picked her up or when he went to

her apartnment.

DI SCUSSI ON
I

Def endant clainms the trial court erred in finding his
prior juvenile adjudication for commtting battery with
serious bodily injury (8 243, subd. (d))1 constituted a
strike. Relying on People v. Giggs (1997) 59 Cal. App. 4th
557, as well as other argunents, the People contend to the
contrary. Defendant has the better position.

Section 667(d)(3) provides in relevant part: “A prior
juvenil e adjudication shall constitute a prior felony
conviction for purposes of sentence enhancenment if: [1]

[1] (B) the prior offense is listed in subdivision (b) of
Section 707 of the Welfare and Institutions Code or described
in paragraph (1) or (2) as a felony. [1] . . . [Y] (D The
juvenil e was adjudged a ward of the juvenile court within the
meani ng of Section 602 of the Welfare and Institutions Code
because the person commtted an offense |listed in subdivision
(b) of Section 707 of the Welfare and Institutions Code.”

Par agraph (1) of section 667(d)(3)(B) refers to violent

felonies listed in section 667.5(c) and serious felonies

1 Hereafter, subdivisions to Penal Code sections will be
pl aced i n parentheses immedi ately follow ng the desi gnated
section; for exanple, section 243, subdivision (d) wll be

section 243(d).



listed in section 1192.7(c); paragraph 2 refers to offenses
commtted in other jurisdictions.

Following the filing of the briefs in this case, the
California Supreme Court filed its opinion in People v. Garcia
(1999) 21 Cal.4th 1, wherein it interpreted section
667(d)(3)(B) and (d)(3)(D). The court stated: “To summari ze,
we interpret section 667, subdivision (d)(3) according to its
ternms, wi thout adopting any of the rewitings proposed by the
parties and | ower courts. Under paragraph (B), a prior
juvenil e adjudication qualifies as a prior felony conviction
for Three Strikes purposes only if the prior offense is listed
in Welfare and Institutions Code section 707(b) or is
classified as ‘serious’ or ‘violent.’” Paragraph (D) does not
nmodi fy or conflict with paragraph (B), but states a separate,
addi tional requirenent: the prior adjudication qualifies as a
prior felony conviction only if the defendant, in the prior
juvenil e proceedi ng, was adjudged a ward because of at | east
one offense listed in section 707(b).” (People v. Garcia,
supra, 21 Cal.4th at p. 13.) The court went on to state,
“People v. Giggs, supra, 59 Cal.App.4th 557, which adopted a
construction of section 667, subdivision (d)(3) inconsistent

wi t hout ours, is disapproved.”2 (lbid.)

2 Relying on Griggs, supra, 59 Cal.App.4th 557, the People
argue we should view the Legislature’'s failure to expressly
i nclude section 243(d) within section 667(d)(3)(D) as a
drafting oversight. However, in light of Garcia s express
di sapproval of Giggs on this point, we reject the argunent.



Al t hough section 243(d), battery with serious bodily
injury, is not an offense specifically enunerated in Welfare
and Institutions Code section 707, subdivision (b), the People
argue section 243(d) conmes within the catchall provisions of
Wel fare and Institutions Code section 707, subdivision
(b)(14). Subdivision (b)(14) brings within its scope any
“[a] ssault by any neans of force likely to produce great
bodily injury.” Since “serious bodily injury” is equival ent
to “great bodily injury,” the People contend section 243(d)
is an “[a]ssault by [any] means of force likely to produce
great bodily injury.”

The argunent misses the point. Wiile it is true that
“serious bodily injury” and “great bodily injury” are
equi val ent terns (People v. Burroughs (1984) 35 Cal.3d 824,
831), this fact does not bring section 243(d) within Welfare
and Institutions Code section 707, subdivision (b)(14). The
critical distinction between section 243(d) and “assault by
means of any force likely to produce great bodily injury” is
whet her the means enpl oyed was “likely” to result in great or
serious bodily injury. Section 243(d) has no requirenent that
the injury be likely to occur, all that is required is that
serious bodily injury actually occurs. For exanple, a
def endant whose act of sinply pushing another and thereby
causing the latter to fall and suffer serious injury may be
crimnally liable under section 243(d) but not under,
subdi vi sion (b)(14) because the nmeans used was not “likely” to

result in great bodily injury. Consequently, we conclude



section 243(d) is not an offense described in Wl fare and
| nstitutions Code section 707, subdivision (b), and,
therefore, is not a strike.

Il

Prior to trial, the prosecutor sought to have Crystal’s
testinmony relating defendant’ s sexual assault upon her
admtted for the purpose of proving that his intent when he
entered LeeAnn’s apartnment was to have sex with her, thereby
establishing the burglary charge and the enhancenment under
section 667.61. In a hearing outside the presence of the
jury, Crystal testified essentially as she did at trial.
Fol l owi ng argunment, the trial court concluded the evidence's
probative val ue outwei ghed its prejudicial effect and was
adm ssi bl e under Evidence Code sections 1108 and 1101,
subdi vi si on (b).

Def endant contends adni ssion of evidence regarding the
assault on Crystal was reversible error because there were
insufficient simlarities between the charged and uncharged
assaults to establish either intent or conmon schenme or plan,
and the prejudicial effect substantially outweighed any
probative value. W conclude the evidence was properly

adm tted. 3

3 Al t hough the trial court’s pretrial ruling admtted the
evi dence under both Evidence Code sections 1108 and 1101,
subdi vision (b), during trial the prosecutor “elected to
forego the uncharged conduct com ng in under Evidence Code
section 1108.” Consequently, the parties have anal yzed the
[ Conti nued]

10



Evi dence of uncharged crimes is adm ssible when offered
to prove a fact such as intent, common design or plan, or
identity with respect to the charged offense. (Evid. Code,

§ 1101, subd. (b).) “The |least degree of simlarity (between
t he uncharged act and the charged offense) is required in
order to prove intent. [Citation.] ‘[T]he recurrence of a
simlar result . . . tends (increasingly with each instance)
to [ negate] accident or inadvertence or self-defense or good
faith or other innocent nmental state, and tends to establish
(provisionally, at |east, though not certainly) the presence
of the normal, i.e., crimnal, intent acconpanying such an act
. [Citation.] In order to be adm ssible to prove
intent, the uncharged nm sconduct nust be sufficiently simlar

to support the inference that the defendant pr obabl y
harbor[ed] the sane intent in each instance.”’”” (People v.
Ewol dt (1994) 7 Cal.4th 380, 402.)

Def endant’s intent was clearly material to establishing
both the burglary charge (8 459 -- entry with intent to comnt
a violation of section 288) and the enhancenent
(8 667.61(d)(4) -- the violation of section 288 occurred
during, and was the basis for, the burglary). Defendant net

Crystal shortly before he assaulted her, and he nmet LeeAnn the

ni ght he assaulted her. Both girls were quite young, 13 and

contention only under Evidence Code section 1101, subdi vi sion
(b). We will simlarly limt our analysis, however, we note
that in People v. Falsetta (1999) 21 Cal.4th 903, the Suprene
Court upheld the constitutionality of Evidence Code section
1108.

11



14 years old. Defendant used a ruse to get each girl al one
with him-- with Crystal he clained there was not enough room
in his car for her younger brother because he was picking up
addi ti onal people, which he did not do; with LeeAnn it was to
hel p himcelebrate his twenty-first birthday, which it was
not. Not only did he purchase al cohol for each girl, but he
purchased it fromthe sanme location. Finally, he encouraged
each girl to continue drinking to the point where she was
unable to protect herself fromhis sexual assault.

Thus, if the jury believed Crystal’s testinony, which
clearly denonstrated an intent to get her alone and into an
al coholic stupor where he could sexually assault her, they
coul d reasonably infer he had intent based upon his simlar
conduct with LeeAnn. Consequently, evidence of the uncharged
of f ense agai nst Crystal was properly admtted.

Def endant al so contends that Crystal’s testinony should
have been excluded because it was substantially nore
prejudicial than probative. This is so, he argues, because
the dissimlarities between the uncharged and charged conduct
decreased the probative value of the uncharged conduct; since
he was never charged with the incident involving Crystal, the
jury would be tenpted to find himaguilty of the charged
of fense to ensure he was punished for the offense agai nst
Crystal; and because he had never been convicted of the
of fense against Crystal, the jury’'s attention was diverted to
assessing his guilt of the uncharged incident, thereby |eading

to confusion of the issues. W are unpersuaded.

12



Establishing that defendant’s intent in entering LeeAnn’s
residence was to sexually assault her was critical to proving
the burglary charge and the enhancenment. For reasons given
above, we reject defendant’s claimthe incidents were
dissimlar.

Nor was it |ikely that because defendant was never
charged with, | et al one convicted of, the offense agai nst
Crystal that the jury was either confused or inclined to
convict himof the charged offense to punish himfor the
incident with Crystal. Crystal’s testinony was relatively
short and straightforward. The defense was simlarly short
and to the point. Thus, only a sinple question of credibility
was involved, and there was little |ikelihood for confusion of
i ssues.

Finally, it is utter speculation that if the jury
bel i eved Crystal, but did not believe LeeAnn, that they would
convi ct defendant of the charged offense in order to punish
himfor his assault on Crystal. Defendant points to nothing
in the record to support this claim and our review discloses
no such support.

L1

Def endant contends that use of his prior juvenile
adj udi cation as a prior felony conviction under the Three
Strikes |law violates his constitutional right to a jury trial
and to due process, that he was inproperly sentenced under
section 667(3)(2)(A)(i); and that his punishnment was in

violation of the constitutional prohibition against cruel and

13



unusual punishnment. We need not address these issues since we
are reversing the finding that his prior juvenile adjudication
constituted a strike, vacating the sentence and remandi ng the
matter for further sentencing proceedi ngs.
DI SPOSI TI ON

The finding that defendant’s prior juvenile adjudication
for
battery with serious bodily injury (8 243(d)) constitutes a
strike is reversed. The sentence inposed is vacated and the

matter remanded to the superior court for further proceedings.

(CERTI FI ED FOR PARTI AL PUBLI CATI ON.)

MORRI SON N

We concur:

SCOTLAND , P.J.

SIS , J.
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